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Mr. FrankieL. Sinclair, Sr., gppeded an order of the Circuit Court of Preston County
which granted adecretd judgment for child support arrearages owed by him. Thejudgment was entered
infavor of the Bureau for Child Support Enforcement (hereinafter referred to as*BCSE”) on behdf of
Debral. Sndar. Here, Mr. Sndar attacksthe vaidity of theunderlying default judgment that gaverise
to the arrearages. Mr. Sinclair argues that he did not have a hearing pursuant to State ex rel.
Department of Human Servicesby Adkinsv. Huffman, 175W. Va. 401, 332 S.E.2d 866 (1985).
Themgority opinion agreesthat Mr. Sinclair was entitled to aHuffman hearing prior to the underlying
default judgment. Unfortunatdly, the position taken by themgarity opinion hasmedeit virtudly impossble
for BCSE to ever recover moniesspent under the Aid to Familieswith Dependent Children (hereinafter

referredto as“ AFDC”) program. For reasons morefully set forth below, | dissent fromthe mgority’s

decision in this case.

l.
FACTUAL AND PROCEDURAL HISTORY
Althoughthemgority opinion hasestablished someof therdevant factsinthiscass, | fed
it necessary to retatethosefacts, in addition to other relevant factsthat were selectively exduded fromthe

majority opinion.



Mr. Sindar and Mrs. Sndar weremarried on October 9, 1982. On Jduly 25, 1989, Mrs.
Sndair sparated from Mr. Sindar. At thet time, the couple had two children. After thessparation, Mrs

Sinclair applied for and was given AFDC benefits under W. Va. Code § 9-4-1, et seq.

INn 1992, acomplant wasfiled by Mrs. Snclair and BCSE againgt Mr. Snclair, inorder
to establish child support and to recover AFDC benefits paid on behaf of the children by BCSE. Mr.
Snclair was served a copy of the complaint on April 8, 1992, by the Sheriff of Preston
County, but hefailed to file an answer to thecomplaint. Mrs. Sinclair filed amotion for default
judgment seeking $9,346.00 in AFDC benefits that were expended by BCSE on behdf of the parties
children. Thefamily law magter issued arecommended decison on January 22, 1993, that required Mr.
Sinclair to reimburse BCSE $9,346.00 and to pay child support in the amount of $249.00 per month.
Notice of the recommended decision was given to Mr. Sinclair on the date it was issued.
However, Mr. Snclair did not file a petition for review of the recommended decision. On
February 5, 1993, the circuit court entered an order adopting the family law master’ srecommended

decision.! Mr. Snclair did not appeal the final order.

Thereafter, Mrs. Snclair filed acomplaint for divorce on April 16, 1998, based upon
irreconcilable differences. Mr. Snclair filed an answer to the complaint admitting

irreconcilabledifferences. On December 9, 1998, the circuit court, adopting thefamily lawv master’s

‘OnMay 17, 1993, wage withhol ding wasinitiated againg Mr. Sindair for payment of current child
support and reimbursement of prior AFDC benefits.
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recommended decision, entered an order granting the couple adivorce.

BCSE filed amotion on January 24, 2000, seeking adecretd judgment for arrearages
basad upon the default judgment entered againg Mr. Sindlair on February 5, 1993. Mr. Sinclair fileda
responsetothemotion, which challenged thevalidity of thedefault judgment. Thefamily law master then
issued arecommended decison finding that Mr. Sindar wasin arrearsin theamount of $7,624.51. Mr.
Sndlarr filed apetition for review of therecommended decision, and, on July 21, 2000, the circuit court
ISued an opinion letter adopting the recommendation of thefamily lawv mader. Itisfrom theopinion letter

that Mr. Sinclair now appeals.

.
DISCUSSION
A. Mr. Sinclair waived hisright to a Huffman hearing. Mr. Sinclair sought to
chdlengethevalidity of thedefault judgment order entered on February 5, 1993, obligating himto pay
child support and reimburse BCSE for AFDC benefits? Thedircuit court, however, determined that Mr.
Sinclair provided no basis for mounting such a chalenge:

The defendant’ s Petition for Review does not allege any mistake,

?This Court recognized in the single Syllabus of Sate ex rel. Sate Department of Welfare
v. Smith, 166 W. Va 495, 275 SE.2d 918 (1981), that “[t]he [Bureau of Child Support Enforcement]
has standing to enforce support obligations assigned to the State pursuant to W. Va. Code 8 9-3-4
[1979].”



Inadvertence, surprise, excusableneglect or unavoidable cause, fraud,
misrepresentation or other misconduct. Rather the defendant dlegesthat
in 1993 “the defendant did not care what happened to him.” The
principlesset forth in [Sate ex rel. Department of Human Services
by Adkinsv. Huffman, 175 W. Va 401, 332 S.E.2d 866 (1985),] and
[Fenton v. Miller, 182 W. Va. 731, 391 S.E.2d 744 (1990),] were
gpplicablein 1993 and the defendant was entitled to an opportunity toa
full hearing on hisahility to repay the AFDC benefits. Hewasgiventhat
opportunity but chose not to appear or otherwise contest the issue of
AFDC repayment. Further, he wasgiven notice of the hearing and
Recommended Order ordering himtorepay $9,346.00in AFDC benefits
but chosenot to gppear or contest wage withholding. Whenwithholding
wasinitiated againg hisemployer Devione Indudtrieshe again chose not
to appear. Nearly seven years have gone by.

Inspiteof thisruling, themgority opinion completdy ignored thedrcuit court’ sfinding thet
Mr. Sinclair was given an opportunity to have aHuffman hearing in 1993, and that hefailed to answer
and appear for such hearing. Inadditiontofailingtofileapetition for review prior to the entry of the
February 5, 1993, order, Mr. Sinclair aso did not gpped that order to this Court. Thus, the arguments
rased by Mr. Sindair intheingant goped contending that the arcuit court failed to comply withHuffrman
should have been raised in an appeal from the February 5, 1993 order.® Having failed to do so earlier,

Mr. Sinclair is now procedurally barred from asserting these grounds in his present appeal.

Under themgarity opinioninthiscase, though, Mr. Sndair hasbeen dlowed to arogantly

refuse to answer acomplaint that would have given him aHuffman hearing. The mgority opinion

*Thisstatement should not be construed to suggest that Such an gpped necessarily would have been
favorable to Mr. Sinclair.



additionaly has permitted Mr. Sinclair to blatantly refusetofileatimely gpped regarding the purported
denid of aHuffman hearing. Ladly, the mgority opinion has enabled Mr. Sndair to pompoudy decide
when hewould prefer to raise theissueof aHuffman hearing, rather than requiring him to comply with
theestablished law onthispoint. Then, inthiscase, Mr. Sindlair choseand themegjority opinion approved,

aprocedural delay of nearly seven years.

B. Mr. Sinclair did not assert grounds for relief pursuant to Rule 60(b) of
the West Virginia Rules of Civil Procedure. The circuit court determined that Mr. Sinclair did not

assart any conditions under Rule 60(b) of the West VirginiaRules of Civil Procedure® which might have

permitted himto chalengethe court’ sfind order of February 5,1993.> RulingonMr. Sindlair’ srequest

*Rule 60(b), provides in relevant part:

On motion and upon such termsasare just, the court may relieve aparty or a
party’slegd representative from afina judgment, order, or proceeding for thefollowing
reasons. (1) Mistake, inadvertence, surprise, excusable neglect, or unavoidable cause,;
(2) newly discovered evidence which by duediligence could not havebeen discoveredin
timetomovefor anewtrid under Rule59(b); (3) fraud (whether heretofore denominated
intringc or extring c), misrepresentation, or other misconduct of an adverseparty; (4) the
judgmentisvoid; (5) thejudgment hasbeen satisfied, released, or discharged, or aprior
judgment uponwhichit isbasad hasbeen reversed or otherwisevacated, or itisno longer
equitable that the judgment should have prospective goplication; or (6) any other reason
justifying relief from theoperation of thejudgment. Themotion shdl bemadewithina
reasonabletime, and for reasons (1), (2), and (3) not more than one year after the
judgment, order, or proceeding was entered or taken.

Anfact, Mr. Sndair could not have properly sought relief under Rule 60(b)(1), (2) or (3) because
those provisions must be invoked within one year of afinal judgment.

Moreover, therecord inthiscasedid not indicate whether Mr. Snclair sought toinvokeW. Va
(continued...)



for rdief, thecrcuit court found thet the only reason given by him for not answering the complaint, which
resulted in the default judgment, wasthat he* did not care what happened tohim”  Thisexcuse does
not satisfy eventhelibera provison of Rule 60(b)(6), which dlowsajudgment to be set asdefor “any
other reasonjudifying rdief fromthe operation of thejudgment.” Wehaveprevioudy recognized thet “in
generd, thelaw minigersto the vigilant, not to thosewho degp onthar rights” Satev. LaRock, 196
W.Va 294, 316,470 SE.2d 613, 635(1996). Mr. Sndair choseto degp on hisrightsfor nearly saven
years. Togrant thetypeof relief Mr. Sinclair seeks places our child support enforcement lawsin utter
chaos. Themgority decisoninthiscasehas sat aprecedent whereby achild support obligor may smply
refuseto take partin AFDC-typereimbursement procesdings. Then, yearslaer, thechild support obligor
may, pursuant to the mgority’ sopinion herein, seek to st asde adefault judgment by daiming aright to
aHuffman hearing. By acquiescing to Mr. Sindair’ sdemands, themgority opinion hasdisregarded every
legd principleof fairnessand due process. “Inmy opinionthisliberdity in granting relief from default
judgmentsrendersit an act of futility to obtain adefault judgment|.]” McDanie v. Romano, 155W. Va

875, 882,190 SE.2d 8, 13 (1972) (Carrigan, J., dissenting). | amply cannot accept such alegd concept.

For the foregoing reasons, | respectfully dissent. | am authorized to sate that Justice

*(...continued)
R. Civ. P. 55(c), which providesthat “[f]or good cause shown the court may set asde an entry of defaullt
and, if ajudgment by default has been entered, may likewise set asde in accordance with Rule 60(b).”
However, because Rule 55(c) references Rule 60(b), Mr. Sindair would till have been foredlosed in his
attack on the February 5, 1993, order.



Maynard joins in this dissenting opinion.



